Under the analytical guidelines we estab-
lished in Secretary on behalf of Pasula v. Con-
solidation Coal Corp./- 2 FMSHRC 2786 (1980) ,
rev' d on other grounds sub nom. Consolidation
Coal Corp. v. Marshall; 663 F.2d 1211 (3d Cir.
1981), and Secretary on behalf of Robinette v.
United Castle Coal Company, 3 FMSHRC 803 (1981),
a Prima facie case of discrimination is estab-
lished if a miner proves by a preponderance of
the evidence (1) that he engaged in protected
activity and (2) that some adverse action a-
gainst him was motivated in any part by that
protected activity.  If a prima facie case is
established, the operator may defend affirma-
tively by proving that the miner would have
been subject to the adverse action in any
event because of his unprotected conduct alone.
The Supreme Court recently approved the National
Labor Relations Board's virtually identical
analysis for discrimination cases arising under
the National Labor Relations Act.  NLRB v.

Transportation Management Corp., ___ U.S. ___r

76 L.Ed 2d 667 (1983).  See also Boich v.
FMSHRC, 719 F.2d 194 (6th Cir. 1983) (specifi-
cally approving the Commission's Pasula-Robinette
test).

UMWA's initial brief (p. 3) begins its argument by incor-
rectly stating that the issue in this proceeding, is "whether
or not the superseniority provision in the 1981 NBCWA inter-
fered with Mr. Mullins1 exercise of his statutory rights un-
der 30 C.F.R. Part 90".  Congress specifically pointed out
when it provided for the transfer of miners having pneumoco-
niosis to a position exposing the miners to no more than 1.0
milligram of dust that it had specifically included in sec-
tion 105(c)(l) of the Act a provision prohibiting discrimina-
tion against miners who are "the subject of medical evalua-
tions and potential transfer under a standard published pur-
suant to section 101" (Leg. History, pp. 611? 624).  UMWA may
not pick and choose which miners, who are the subject of med-
ical evaluations and potential transfer, will be permitted
to obtain jobs which will expose them to no more than 1.0
milligram of dust.  Any Part 90 miner has a right to request
that he be given a position in no more than 1.0 milligram of
respirable dust.

It is wholly incorrect for UMWA to argue on page four of
its initial brief that Mullins obtained the job of dispatcher
under article XVII (i) (10) of the NBCWA rather than by exercis'
ing his Part 90 rights. As I have already made clear in this

1851 In Jack E. Gravely v.
